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Abstract 

An influential view in recent philosophy of punishment is that the apparatus of criminal 

justice should be geared at least in part to state censure of wrongdoing.  

I argue that if it were to be so geared, such an apparatus would make ambitious claims to 

authority, and that the legitimacy of the relevant state would then depend on whether those 

claims can be vindicated.  

This paper looks first at what kind of authority is being claimed by this apparatus. The 

criminal law, I argue, cannot merely be thought of as claiming a right to rule and to be 

obeyed.  

Rather, its authority is better understood as the authority of moral oversight: a power to alter, 

at will (though within certain limits), citizens’ liability to answer for their compliance with—

and to be officially censured for their failure to comply with—a designated set of pre-existing 

moral 7reasons.  

The paper then looks at whether a state could realistically be expected to possess such 

authority—that is, whether a state that claims to have such a power could ever be legitimate. 
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Abstract 

All observers of our legal system recognize that criminal statutes can be complex and obscure.  

But statutory obscurity often takes a particular form that most observers have overlooked: 

uncertainty about the identity of the wrong a statute aims to punish.  

It is not uncommon for parties to disagree about the identity of the underlying wrong even as 

they agree on the statute's elements.  

Hidden in plain sight, these unexamined disagreements underlie or exacerbate an assortment 

of familiar disputes— 

• about venue, vagueness, and mens rea;  

• about DUI and statutory rape;  

• about hate crimes, child pornography, and counterterrorism laws;  

• about proportionality in punishment; and  

• about the proper ambit of the criminal law.  

Each of these disputes may hinge on deeper disagreements about the identity of the wrong a 

statute aims to punish, and these deeper disagreements can be surprisingly hard to resolve, 

fueled as they are by the complex inner structure of our penal laws and the discretionary 

mechanisms of their administration. 
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